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ABSTRACT

The constitutional question mechanism in the constitutional review authority in the Constitutional Court (MK) has not
been adapted so that it can result in the constitutional rights of citizens not being comprehensively protected. Substantive
justice based on the One God (transcendent justice) has not been accommodated properly. The focus of this paper is to
look at the constitutional question mechanism in the judicial review practice in the Constitutional Court based on the
perspective of the Prophetic Law Paradigm. This type of research is a normative juridical study using a statutory
approach and a conceptual approach. The method of collecting legal materials was carried out through literature study
and analyzed using qualitative juridical analysis methods. The results and findings of the study indicate that the
institutionalization of the constitutional question mechanism can be realized by expanding the constitutional review
authority in the Constitutional Court. This expansion of authority can be carried out by changing the Constitutional
Court Law, without making changes to the 1945 Constitution. The prophetic law paradigm can be used as an alternative
perspective to revive the spirit of justice based on One God (transcendent justice) in the practice of constitutional testing
in the Constitutional Court, especially in implementing mechanisms constitutional question.
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1. INTRODUCTION

The Constitutional Court (MK) was born based on the
third amendment to the 1945 Constitution of the Republic
of Indonesia (UUD 1945). The Constitutional Court in
exercising judicial power normatively is also regulated in
Law No. 24 of 2003 concerning the Constitutional Court
and has been amended by Law No. 8 of 2011 concerning
Amendments to Law No. 24 of 2003 concerning the
Constitutional Court (MK Law). The Constitutional
Court as a constitutional court stands on the basis of the
assumption that there is constitutional supremacy which
is the highest law that underlies or underlies state
activities as well as a parameter to prevent the state from
acting unconstitutional [1]. The Constitutional Court is
designed to ensure that the 1945 Constitution is truly
incarnated and adhered to in its implementation,
including ensuring that the constitutional rights of
citizens are truly respected, protected, and fulfilled in the
practice of state administration [2]. The purpose of
establishing the Constitutional Court is in line with the
function of the Constitutional Court as The Guardian of

Constitution or as the guardian of the constitution. The
Constitutional Court is often referred to as a
constitutional judiciary in which this state organ has the
authority to resolve legal disputes based on the
constitution [3].

The realization of the objectives and functions of the
existence of the Constitutional Court is then realized
through the powers given to the Court. The authority of
the Constitutional Court is stated in Article 24C
paragraph (1) of the 1945 Constitution which states that:
"The Constitutional Court has the authority to judge at
the first and last levels whose decisions are final to
examine laws against the Constitution, decide disputes
over the authority of state institutions whose authority is
given by The Constitution, decides the dissolution of
political parties and decides on disputes over the results
of general elections" [4].

The Constitutional Court currently has several
powers that have been mentioned in the constitution, but
if you look further, the only authority of the
Constitutional Court that is directly related to the
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protection and fulfillment of citizens' constitutional rights
is the authority to examine laws against the 1945
Constitution or the authority for constitutional review.
Unfortunately, the authority for constitutional review in
the Constitutional Court does not clearly state the scope
of norm testing, whether it is included in the variant of
testing abstract norms or testing concrete norms
(constitutional question).

The 1945 Constitution and the Constitutional Court
Law only state that the Constitutional Court has the
authority to judge at the first and last levels whose
decisions are final to examine laws against the 1945
Constitution [5]. The constitutional review authority in
the Constitutional Court which does not mention
provisions to test concrete norms related to cases in court
(constitutional question) is then interpreted that
constitutional testing in the Constitutional Court is
limited to testing abstract norms.

The legal politics of the formation of the
Constitutional Court and the formulation of its powers in
the process of amending the 1945 Constitution show that
there is hardly any discussion on the scope of norm
testing. The magnitude of the weight of the amendments
to the 1945 Constitution carried out in four stages of
amendment (from 1999-2002) may be the cause, so that
the drafters of the amendments to the 1945 Constitution
did not have time to discuss, let alone formulate material
about the scope of constitutional review when discussing
and formulating Article 24C of the 1945 Constitution [6].

Constitutional protection also includes protection for
citizens from arbitrary application of the law by the court,
namely when the court applies laws that are contrary to
the constitution, thus detrimental to the constitutional
rights of citizens. The constitutional question mechanism
is one of the efforts to prevent the loss of constitutional
rights of citizens due to the application of laws that are
contrary to the constitution. A constitutional question is
said to be able to prevent arbitrariness in law enforcement
because a constitutional question is a mechanism related
to testing the constitutionality of a law. A judge who is
trying a case assesses or has doubts about the
constitutionality of the law in force, so that the judge can
raise his constitutional questions to the Constitutional
Court [2].

The condition that the constitutional question
mechanism has not been adopted in the Constitutional
Court shows that the constitutional review system in
Indonesia still has inequalities because it is only able to
reach abstract norm review. This condition has resulted
in a narrow space for constitutional review in Indonesia
and does not protect the constitutional rights of citizens.

The limitation of the constitutional review authority
only in the abstract review will make violations of the
constitution cannot be maximally processed. The
constitutional question then becomes important to serve
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as an alternative mechanism for the authority of the
Constitutional Court when viewed from the importance
of providing comprehensive protection of the
constitution [7].

Even though the Constitutional Court is only given
the authority for constitutional review of abstract norms,
in practice many petitions submitted to the Constitutional
Court are formally in the form of judicial review, but
substantially including constitutional questions, on the
grounds that the petitioners have suffered constitutional
losses because they have been tried and even being
punished based on the provisions of the law whose
constitutionality is doubtful [8].

Several cases of requests for judicial review include
the review of the Criminal Code in Case Number 013-
022 / PUU-1V / 2006 filed by Eggi Sudjana and
Pandopatan Lubis, Case Number 6 / PUU-V /2007 filed
by Panji Utomo, Case Number 14 / PUU-VI /2008 filed
by Risang Bima Wijaya and Bersihar Lubis, and Case
Number 7 / PUU-VII / 2009 filed by Rizal Ramli. All
petitions in these cases have been tried and convicted,
and have even served sentences before submitting an
application to the Constitutional Court [9].

Geographically and sociologically, Indonesia is a
country where the majority of the population is Muslim
[10]. Indonesia as a Muslim country, during the decades
of the seventies and eighties there was an awareness of
the crisis in the field of modern science which was
considered value-free and free of other interests [11]. The
phenomenon of the scientific crisis was then responded
to with the idea of the need for an ethical dimension in
the development of science. One of the scientific
paradigms that has an ethical dimension in it is the
prophetic paradigm. In relation to legal science, this
paradigm is also often referred to as the prophetic legal
paradigm.

The urgency of the description above elaborates the
values in the paradigm of prophetic law as an alternative
perspective that can be used to review the need for
implementing a constitutional question mechanism on
the constitutional review authority of the Constitutional
Court, so that later the Constitutional Court can carry out
its function optimally as the guardian of the constitution.

2. RESEARCH METHOD

This type of research uses Normative Juridical
research. This study uses 2 approaches, namely, a statute
approach and a conceptual approach. Sources of legal
materials used in this research are: (1) Primary legal
materials consisting of the 1945 Constitution, the
Constitutional Court Law, theConstitutional Court
Decisions (2) Secondary legal materials which include
books, journals, and documents that review constitutional
matters. question, and about prophetic law. (3) Tertiary
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legal materials consisting of a large Indonesian
dictionary, a legal dictionary and an English dictionary.

The method of collecting legal materials used in this
research is literature study, namely by tracing books,
journals, and documents related to constitutional
questions and prophetic law. The analytical method used
in this research is qualitative juridical analysis method
[12] This is because analyzing and interpreting in depth
about legal materials as usual normative legal research.
The results of this analysis aim to produce an objective
assessment in order to answer the problems in the
research, namely related to how the constitutional
question is applied in the constitutional review authority
of the Constitutional Court in the perspective of a
prophetic law paradigm.

3. DISCUSSION

3.1 Portrait of the Institutionalization of the
Constitutional  Question  Mechanism in
Indonesia

A constitutional question is a constitutional question
raised by a judge from a public court, that is, when a
general court judge must give a decision on a case, if he
believes that the applicable law is unconstitutional, or
doubts its validity, he can refer the question to the
constitutional court. General court judges can postpone
the examination and question it in the constitutional
court. The constitutional court will not give a verdict on
the case, but will impose limits on the constitutionality of
the law. The general court judges will then determine the
case based on the Court's decision [13].

The constitutional question authority which is
included in the scope of constitutional review is not held
by the Constitutional Court at least until now. The
authority of the constitutional question has not been
explicitly stated in the 1945 Constitution or in the
Constitutional Court Law. The constitutional review
authority possessed by the Constitutional Court is only
formulated briefly in Article 24C paragraph (1) of the
1945 Constitution, which reads: “The Constitutional
Court has the authority to judge at the first and last levels
whose decisions are final to test laws against the Basic
Law”. Article 10 paragraph (1) of the Constitutional
Court Law also only states that the Constitutional Court
has the authority to judge at the first and last levels whose
decisions are final to test the law against the 1945
Constitution.

Seeing the actual condition and development of cases
submitted and examined in the Constitutional Court, as
discussed in the previous chapter, many legal experts
have recommended that the Constitutional Court be given
the authority to adjudicate constitutional questions [14].
Given the importance of protecting the constitutional
rights of citizens, constitutional questions can be an
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effective means of controlling power, both at the state
and community levels. Moh. Mahfud MD et al explained
[2], at least there are three important advantages that can
be taken from the application of the constitutional
question mechanism if it is to be adopted in Indonesia:
To maximize the respect, protection and fulfillment of
citizens' constitutional rights.

Judges are not forced to apply the applicable law to a
case in which according to their belief the law is contrary
to the constitution (UUD 1945) [15]. For Indonesia,
which formally and in the legal tradition do not adhere to
the stare dicisis principle or precedent principle, this right
will help to form a unity of view or understanding among
judges outside the constitutional judges regarding the
importance of upholding the principle of legal
constitutionality not only in the process of its formation
but also in its application. The urgency for a clear and
binding regulation related to the institutionalization of the
constitutional question mechanism on the constitutional
review authority of the Constitutional Court, so that
everyone can get legal certainty guarantees in accordance
with the constitutional rights in the 1945 Constitution.
There is legal certainty so that the implementation of
constitutional democracy that upholds the supremacy of
the constitution can be carried out properly.

An alternative way of institutionalizing the
constitutional question mechanism can be implemented
by expanding the authority of the Constitutional Court.
This expansion of authority can be done through
amendments to the Constitutional Court Law. Even
though the form is in the form of a question, the
construction of thought and substance contained in the
constitutional question is the review of the law against
the 1945 Constitution, so that this mechanism can have
an umbrella on the authority of constitutional review and
does not violate the authorities stipulated in the 1945
Constitution.

The expansion of the Constitutional Court's authority
in examining laws against the 1945 Constitution can be
done by adding provisions to Article 51 paragraph (1) of
the Constitutional Court Law regarding the legal standing
of judges at the general court to ask questions to the
Constitutional Court regarding the constitutionality of the
law that will be used in deciding cases that are currently
on trial if doubt arises. Article 51 paragraph (1) of the
Constitutional Court Law states that: (1) "Petitioner is a
party who considers that his constitutional rights and / or
authorities have been impaired by the enactment of the
law, namely: a). individual Indonesian citizens, b).
indigenous peoples as long as they are still alive and in
accordance with the development of society and the
principles of the Unitary State of the Republic of
Indonesia as regulated in law; c). public or private legal
entities; or d). state institutions [16].

There are two things that can be concluded from this
provision. First, it is as if the legislators assumed that
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violations of constitutional rights only occurred because
of the norms of the law. Second, parties who have the
legal standing (persona standi in judicio) to apply for a
review are only parties whose constitutional rights have
been directly impaired by the enactment of this law [2].

The explanation above shows that there is no legal
standing for judges at the general court who wish to apply
for a constitutional question. There is no regulation
regarding this matter because the judge who is the
petitioner for the constitutional question case is
essentially not harmed by the enactment of the law [11].
Restrictions on legal standing cause judges to be forced
to apply statutory norms that are inconsistent with the
constitution. John Marshall said that judges should not be
forced to implement laws that contradict the constitution,
because the judge has sworn that he will uphold the
constitution [15].

The constitutional question mechanism can also be
carried out by amending the Constitutional Court Law,
for example by adding a provision in Section eight
("Review of the Law against the Basic Law"), that court
judges from the General Courts, Religious Courts,
Military Courts, or Administrative Courts The state, if in
deciding the case that is being judged in doubt about the
constitutionality of the law applicable to that case, it can
ask the Constitutional Court questions about the
constitutionality of the law in question before the
decision on the case is passed. If the Constitutional Court
states that the law is constitutional, the examination of the
case will continue. On the other hand, if the
Constitutional Court states that the law in question is
unconstitutional, then the case is declared null and void
by law [17].

3.2. Implementation of the Constitutional
Question  Mechanism on  Constitutional
Examination at the Constitutional Court in the
Perspective of the Prophetic Law Paradigm

The Constitutional Court has affirmed itself as a
guardian of democracy that upholds the principles of
justice and upholds substantive justice in each of its
powers and decisions [18]. This is in line with the
mandate of Article 24 paragraph (1) of the 1945
Constitution. According to the Constitutional Court, the
value of justice to be achieved is not merely procedural
justice [11], but real justice, justice that is substantial,
essential, and recognized, felt, and lives in society. Roger
Cotterrell stated that it is the judge's duty to understand,
explore the values and a sense of justice, which already
exist in society. Justice does not only represent or belong
to the majority, but also belongs to at the same time
protects the minority [19].

The values of substantive justice attempted to be
implemented by the Constitutional Court are in
accordance with the fifth principle of Pancasila, "Social
justice for all Indonesian people". The Constitutional
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Court interpreted the law based on the spirit of social
justice and substantive justice which made the
constitutional text not the main center, but paid attention
to the context and contextualization of an article with
current conditions [20].

The application of the values of justice has also been
described in CHAPTER 1I Principles of Implementing
Judicial Power Article 2 paragraph (1) and (2) Law of the
Republic of Indonesia Number 48 of 2009 concerning
Judicial Power which states: (1) Judgment shall be
conducted "FOR JUSTICE BASED ON ONE
ALMIGHTY GOD". (2) State courts implement and
enforce law and justice based on Pancasila.

This can also be seen in each head of the
Constitutional Court's decision which reads, "For Justice
Based on One Godhead". Bismar Siregar stated that it
could be interpreted that in determining the verdict, first
of all a judge merits to Allah SWT. It is in His name that
the verdict is pronounced. He swore in the name of God
Almighty [21]. Observing the laws and each head of the
Constitutional Court Decisions, the essence of justice to
be decided is transcendental justice. Transcendental
justice is justice that is full of meaning and divine values
that animate in a decision. For judges, the justice to be
decided is not only accountable horizontally to fellow
human beings, but also accountable vertically to God
Almighty [11].

Transcendental justice in the paradigm of prophetic
law is also in accordance with the value of social justice
in the five principles of Pancasila, so that basically the
enforcement of social justice is not just a form of social
contract but also a responsibility towards God. Social
justice in a democratic society becomes an obligation,
where social justice is an important element for the
formation of peace and welfare [22]. The establishment
of the Constitutional Court is also an embodiment of the
second principle of Pancasila "Just and Civilized
Humanity" in the context of protecting the constitutional
rights of citizens. The prophetic law paradigm calls this
human value as humanization. Humanization is a
constructive meaning of the lafadl "amar ma'ruf”, the
original meaning of which advocates or upholds virtue
[23]. The existence of human values related to the respect
for his "degree and dignity" as a human being, it is hoped
that humans are free from slavery and other things [24].
This human liberation in the paradigm of prophetic law
is called liberalization, which then encourages the
presence of a prophetic responsibility to liberate humans
from cruelty, poverty, violence, domination of
oppressive structures and the life of false consciousness
[25]. The existence of this liberation is also a
manifestation of human rights in social life.

Observing the explanations that have been mentioned
above, it can be understood that the formation of the
Constitutional Court is also an embodiment of the second
principle of Pancasila in order to protect the
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constitutional rights of citizens which are then very
closely related to the dimensions of humanization and
liberalization in the paradigm of prophetic law, so that the
paradigm of prophetic law is very in line with the values
applied by the Constitutional Court as the guardian of
constitution. Then the next question is, is in reality the
Constitutional Court is in accordance with the values of
transcendental justice and respect for the constitutional
rights mentioned above?

The idea of establishing the Constitutional Court
which has the authority of constitutional review at least
has played a significant role in strengthening the
constitutional rights of citizens [26], however, as
explained in the previous discussion, the constitutional
review authority of the Constitutional Court is currently
limited to the authority of abstract review. The
constitutional review authority of the Constitutional
Court has not reached a concrete review or constitutional
question [14].

From a legal standpoint, the limited authority of the
Constitutional Court could cause problems because it is
considered to limit the human rights of justice seekers.
The constitutional question then becomes important to
serve as an additional authority for the Constitutional
Court in order to bring justice to citizens [7].

The urgency of implementing a constitutional
question can also be seen from the perspective of the
prophetic law paradigm. This paradigm can be used as a
new alternative in reviving the spirit of upholding justice
based on the one and only God in the judiciary, especially
the Constitutional Court. The development of the
application of the prophetic legal paradigm can then be a
solution to provide legal certainty and justice in
accordance with legal objectives [27].

In order to realize these legal objectives, as explained
in the previous discussion, the constitutional question
mechanism must be institutionalized to expand the
Constitutional Court's authority in examining laws
against the 1945 Constitution. in the 1945 Constitution.
The amendment of this law is intended to create legal
certainty for the community, especially justice seekers.
The institutionalization of a constitutional question
mechanism was also carried out in order to create real
justice, which is in accordance with the values in society.
This real justice is justice that breathes a prophetic spirit,
or transcendental justice (justice based on the one and
only deity) which comes from the law of Allah in the al-
Qur'an.

4. CONCLUSION

The fact that the constitutional question mechanism
has not been adopted in the Constitutional Court shows
that the constitutional review system in Indonesia still has
imbalances because it is only able to reach abstract norm
review. The existence of this imbalance makes the
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constitutional rights of citizens not fully protected, so it
is necessary to institutionalize the authority to examine
concrete norms (constitutional question) in constitutional
review at the  Constitutional  Court.  The
institutionalization of the constitutional question
mechanism can be realized by expanding the authority
for constitutional review in the Constitutional Court. This
expansion of authority can be done by changing the
Constitutional Court Law, without making changes to the
1945 Constitution. The prophetic law paradigm can be
used as an alternative perspective in realizing the values
of justice and the fulfillment of human rights in
accordance with the basis of the state and national
philosophy, especially in the practice of constitutional
review in the Constitutional Court. so that the
Constitutional Court can carry out its overall function in
protecting the constitutional rights of citizens, especially
those related to testing concrete norms related to the
litigation process in court (constitutional question).
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